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shall bear the risk of loss for property, the
title to which vests in the Government under
this clause, except to the extent the Govern-
ment expressly assumes the risk. If any
property is damaged, lost, stolen, or de-
stroyed, the basis of payment (the events or
performance criteria) to which the property
is related shall be deemed to be not in com-
pliance with the terms of the contract and
not payable (if the property is part of or
needed for performance), and the Contractor
shall refund the related performance-based
payments in accordance with paragraph (d)
of this clause.

(h) Records and controls. The Contractor
shall maintain records and controls adequate
for administration of this clause. The Con-
tractor shall have no entitlement to per-
formance-based payments during any time
the Contractor’s records or controls are de-
termined by the Contracting Officer to be in-
adequate for administration of this clause.

(i) Reports and Government access. The Con-
tractor shall promptly furnish reports, cer-
tificates, financial statements, and other
pertinent information requested by the Con-
tracting Officer for the administration of
this clause and to determine that an event or
other criterion prompting a financing pay-
ment has been successfully accomplished.
The Contractor shall give the Government
reasonable opportunity to examine and
verify the Contractor’s records and to exam-
ine and verify the Contractor’s performance
of this contract for administration of this
clause.

() Special terms regarding default. If this
contract is terminated under the Default
clause, (1) the Contractor shall, on demand,
repay to the Government the amount of un-
liquidated performance-based payments, and
(2) title shall vest in the Contractor, on full
liquidation of all performance-based pay-
ments, for all property for which the Govern-
ment elects not to require delivery under the
Default clause of this contract. The Govern-
ment shall be liable for no payment except
as provided by the Default clause.

(k) Reservation of rights. (1) No payment or
vesting of title under this clause shall (i) ex-
cuse the Contractor from performance of ob-
ligations under this contract, or (ii) con-
stitute a waiver of any of the rights or rem-
edies of the parties under the contract.

(2) The Government’s rights and remedies
under this clause (i) shall not be exclusive,
but rather shall be in addition to any other
rights and remedies provided by law or this
contract, and (ii) shall not be affected by de-
layed, partial, or omitted exercise of any
right, remedy, power, or privilege, nor shall
such exercise or any single exercise preclude
or impair any further exercise under this
clause or the exercise of any other right,
power, or privilege of the Government.

(1) Content of Contractor’s request for per-
formance-based payment. The Contractor’s re-
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quest for performance-based payment shall
contain the following:

(1) The name and address of the Con-
tractor;

(2) The date of the request for perform-
ance-based payment;

(3) The contract number and/or other iden-
tifier of the contract or order under which
the request is made;

(4) Such information and documentation as
is required by the contract’s description of
the basis for payment; and

(5) A certification by a Contractor official
authorized to bind the Contractor, as speci-
fied in paragraph (m) of this clause.

(m) Content of Contractor’s certification. As
required in paragraph (1)(6) of this clause,
the Contractor shall make the following cer-
tification in each request for performance-
based payment:

I certify to the best of my knowledge and
belief that—

(1) This request for performance-based pay-
ment is true and correct; this request (and
attachments) has been prepared from the
books and records of the Contractor, in ac-
cordance with the contract and the instruc-
tions of the Contracting Officer;

(2) (Except as reported in writing on

), all payments to subcontrac-
tors and suppliers under this contract have
been paid, or will be paid, currently, when
due in the ordinary course of business;

(3) There are no encumbrances (except as
reported in writing on ) against
the property acquired or produced for, and
allocated or properly chargeable to, the con-
tract which would affect or impair the Gov-
ernment’s title;

(4) There has been no materially adverse
change in the financial condition of the Con-
tractor since the submission by the Con-
tractor to the Government of the most re-
cent written information dated

; and

(5) After the making of this requested per-
formance-based payment, the amount of all
payments for each deliverable item for which
performance-based payments have been re-
quested will not exceed any limitation in the
contract, and the amount of all payments
under the contract will not exceed any limi-
tation in the contract.

(End of clause)

[60 FR 49718, Sept. 26, 1995, as amended at 62
FR 12720, Mar. 17, 1997; 66 FR 65367, Dec. 18,
2001]

52.232-33 Payment by  Electronic
Funds Transfer—Central Con-
tractor Registration.

As prescribed in 32.1110(a)(1), insert
the following clause:
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PAYMENT BY ELECTRONIC FUNDS TRANSFER—
CENTRAL CONTRACTOR REGISTRATION (OCT
2003)

(a) Method of payment. (1) All payments by
the Government under this contract shall be
made by electronic funds transfer (EFT), ex-
cept as provided in paragraph (a)(2) of this
clause. As used in this clause, the term
“BEFT” refers to the funds transfer and may
also include the payment information trans-
fer.

(2) In the event the Government is unable
to release one or more payments by EFT, the
Contractor agrees to either—

(i) Accept payment by check or some other
mutually agreeable method of payment; or

(ii) Request the Government to extend the
payment due date until such time as the
Government can make payment by EFT (but
see paragraph (d) of this clause).

(b) Contractor’s EFT information. The Gov-
ernment shall make payment to the Con-
tractor using the EFT information contained
in the Central Contractor Registration (CCR)
database. In the event that the EFT informa-
tion changes, the Contractor shall be respon-
sible for providing the updated information
to the CCR database.

(c) Mechanisms for EFT payment. The Gov-
ernment may make payment by EFT
through either the Automated Clearing
House (ACH) network, subject to the rules of
the National Automated Clearing House As-
sociation, or the Fedwire Transfer System.
The rules governing Federal payments
through the ACH are contained in 31 CFR
part 210.

(d) Suspension of payment. If the Contrac-
tor’s EFT information in the CCR database
is incorrect, then the Government need not
make payment to the Contractor under this
contract until correct EFT information is
entered into the CCR database; and any in-
voice or contract financing request shall be
deemed not to be a proper invoice for the
purpose of prompt payment under this con-
tract. The prompt payment terms of the con-
tract regarding notice of an improper invoice
and delays in accrual of interest penalties
apply.

(e) Liability for uncompleted or erroneous
transfers. (1) If an uncompleted or erroneous
transfer occurs because the Government used
the Contractor’s EFT information incor-
rectly, the Government remains responsible
for—

(i) Making a correct payment;

(ii) Paying any prompt payment penalty
due; and

(iii) Recovering any erroneously directed
funds.

(2) If an uncompleted or erroneous transfer
occurs because the Contractor’s EFT infor-
mation was incorrect, or was revised within
30 days of Government release of the EFT
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payment transaction instruction to the Fed-
eral Reserve System, and—

(i) If the funds are no longer under the con-
trol of the payment office, the Government
is deemed to have made payment and the
Contractor is responsible for recovery of any
erroneously directed funds; or

(ii) If the funds remain under the control of
the payment office, the Government shall
not make payment, and the provisions of
paragraph (d) of this clause shall apply.

(f) EFT and prompt payment. A payment
shall be deemed to have been made in a time-
ly manner in accordance with the prompt
payment terms of this contract if, in the
EFT payment transaction instruction re-
leased to the Federal Reserve System, the
date specified for settlement of the payment
is on or before the prompt payment due date,
provided the specified payment date is a
valid date under the rules of the Federal Re-
serve System.

(g) EFT and assignment of claims. If the Con-
tractor assigns the proceeds of this contract
as provided for in the assignment of claims
terms of this contract, the Contractor shall
require as a condition of any such assign-
ment, that the assignee shall register sepa-
rately in the CCR database and shall be paid
by EFT in accordance with the terms of this
clause. Notwithstanding any other require-
ment of this contract, payment to an ulti-
mate recipient other than the Contractor, or
a financial institution properly recognized
under an assignment of claims pursuant to
subpart 32.8, is not permitted. In all respects,
the requirements of this clause shall apply
to the assignee as if it were the Contractor.
EFT information that shows the ultimate re-
cipient of the transfer to be other than the
Contractor, in the absence of a proper as-
signment of claims acceptable to the Gov-
ernment, is incorrect EFT information with-
in the meaning of paragraph (d) of this
clause.

(h) Liability for change of EFT information
by financial agent. The Government is not
liable for errors resulting from changes to
EFT information made by the Contractor’s
financial agent.

(i) Payment information. The payment or
disbursing office shall forward to the Con-
tractor available payment information that
is suitable for transmission as of the date of
release of the EFT instruction to the Federal
Reserve System. The Government may re-
quest the Contractor to designate a desired
format and method(s) for delivery of pay-
ment information from a list of formats and
methods the payment office is capable of
executing. However, the Government does
not guarantee that any particular format or
method of delivery is available at any par-
ticular payment office and retains the lati-
tude to use the format and delivery method
most convenient to the Government. If the
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Government makes payment by check in ac-
cordance with paragraph (a) of this clause,
the Government shall mail the payment in-
formation to the remittance address con-
tained in the CCR database.

(End of clause)

[64 FR 10542, Mar. 4, 1999, as amended at 68
FR 56675, Oct. 1, 2003]

52.232-34 Payment by  Electronic
Funds Transfer—Other than Cen-
tral Contractor Registration.

As prescribed in 32.1110(a)(2), insert
the following clause:

PAYMENT BY ELECTRONIC FUNDS TRANSFER—
OTHER THAN CENTRAL CONTRACTOR REG-
ISTRATION (MAY 1999)

(a) Method of payment. (1) All payments by
the Government under this contract shall be
made by electronic funds transfer (EFT) ex-
cept as provided in paragraph (a)(2) of this
clause. As used in this clause, the term
“EFT” refers to the funds transfer and may
also include the payment information trans-
fer.

(2) In the event the Government is unable
to release one or more payments by EFT, the
Contractor agrees to either—

(i) Accept payment by check or some other
mutually agreeable method of payment; or

(ii) Request the Government to extend pay-
ment due dates until such time as the Gov-
ernment makes payment by EFT (but see
paragraph (d) of this clause).

(b) Mandatory submission of Contractor’s
EFT information. (1) The Contractor is re-
quired to provide the Government with the
information required to make payment by
EFT (see paragraph (j) of this clause). The
Contractor shall provide this information di-
rectly to the office designated in this con-
tract to receive that information (hereafter:
‘‘designated office’’) by [the
Contracting Officer shall insert date, days after
award, days before first request, the date speci-
fied for receipt of offers if the provision at
52.232-38 is wutilized, or ‘‘concurrent with first
request’’ as prescribed by the head of the agen-
cy; if mot prescribed, insert ‘“‘no later than 15
days prior to submission of the first request for
payment’’]. If not otherwise specified in this
contract, the payment office is the des-
ignated office for receipt of the Contractor’s
EFT information. If more than one des-
ignated office is named for the contract, the
Contractor shall provide a separate notice to
each office. In the event that the EFT infor-
mation changes, the Contractor shall be re-
sponsible for providing the updated informa-
tion to the designated office(s).

(2) If the Contractor provides EFT informa-
tion applicable to multiple contracts, the
Contractor shall specifically state the appli-
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cability of this EFT information in terms ac-
ceptable to the designated office. However,
EFT information supplied to a designated of-
fice shall be applicable only to contracts
that identify that designated office as the of-
fice to receive EFT information for that con-
tract.

(c) Mechanisms for EFT payment. The Gov-
ernment may make payment by EFT
through either the Automated Clearing
House (ACH) network, subject to the rules of
the National Automated Clearing House As-
sociation, or the Fedwire Transfer System.
The rules governing Federal payments
through the ACH are contained in 31 CFR
part 210.

(d) Suspension of payment. (1) The Govern-
ment is not required to make any payment
under this contract until after receipt, by
the designated office, of the correct EFT
payment information from the Contractor.
Until receipt of the correct EFT informa-
tion, any invoice or contract financing re-
quest shall be deemed not to be a proper in-
voice for the purpose of prompt payment
under this contract. The prompt payment
terms of the contract regarding notice of an
improper invoice and delays in accrual of in-
terest penalties apply.

(2) If the EFT information changes after
submission of correct EFT information, the
Government shall begin using the changed
EFT information no later than 30 days after
its receipt by the designated office to the ex-
tent payment is made by EFT. However, the
Contractor may request that no further pay-
ments be made until the updated EFT infor-
mation is implemented by the payment of-
fice. If such suspension would result in a late
payment under the prompt payment terms of
this contract, the Contractor’s request for
suspension shall extend the due date for pay-
ment by the number of days of the suspen-
sion.

(e) Liability for uncompleted or erroneous
transfers. (1) If an uncompleted or erroneous
transfer occurs because the Government used
the Contractor’s EFT information incor-
rectly, the Government remains responsible
for—

(i) Making a correct payment;

(ii) Paying any prompt payment penalty
due; and

(iii) Recovering any erroneously directed
funds.

(2) If an uncompleted or erroneous transfer
occurs because the Contractor’s EFT infor-
mation was incorrect, or was revised within
30 days of Government release of the EFT
payment transaction instruction to the Fed-
eral Reserve System, and—

(i) If the funds are no longer under the con-
trol of the payment office, the Government
is deemed to have made payment and the
Contractor is responsible for recovery of any
erroneously directed funds; or
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